
2018
G

E
T

T
IN

G
 T

H
E

 D
E

A
L T

H
R

O
U

G
H

A
viation Finance &

 Leasing

Aviation Finance
& Leasing
Contributing editor
Mark Bisset

2018
© Law Business Research 2018



Aviation Finance & 
Leasing 2018

Contributing editor
Mark Bisset

Clyde & Co LLP

Publisher
Tom Barnes
tom.barnes@lbresearch.com

Subscriptions
James Spearing
subscriptions@gettingthedealthrough.com

Senior business development managers 
Adam Sargent
adam.sargent@gettingthedealthrough.com

Dan White
dan.white@gettingthedealthrough.com

Published by 
Law Business Research Ltd
87 Lancaster Road 
London, W11 1QQ, UK
Tel: +44 20 3780 4147
Fax: +44 20 7229 6910

© Law Business Research Ltd 2018
No photocopying without a CLA licence. 
First published 2014
Fifth edition
ISBN 978-1-912377-17-6

The information provided in this publication is 
general and may not apply in a specific situation. 
Legal advice should always be sought before taking 
any legal action based on the information provided. 
This information is not intended to create, nor does 
receipt of it constitute, a lawyer–client relationship. 
The publishers and authors accept no responsibility 
for any acts or omissions contained herein. The 
information provided was verified between April and 
May 2018. Be advised that this is a developing area.

Printed and distributed by 
Encompass Print Solutions
Tel: 0844 2480 112

Law
Business
Research

Reproduced with permission from Law Business Research Ltd 
This article was first published in June 2018 

For further information please contact editorial@gettingthedealthrough.com

© Law Business Research 2018



CONTENTS 

2 Getting the Deal Through – Aviation Finance & Leasing 2018

Global overview 7
Mark Bisset
Clyde & Co LLP

Aircraft operating leases – New York law or English law? 11
Thomas A Zimmer and Neil Poland
Vedder Price

Australia 14
Matthew Bode and Kate Craig
Colin Biggers & Paisley

Austria 19
Martin Geiger
Benn-Ibler Rechtsanwälte GmbH

Belgium 24
Dimitri de Bournonville and Cyril-Igor Grigorieff
Kennedys

Bermuda 28
Jeremy Leese
MJM Limited

Brazil 34
Renata Iezzi
Basch & Rameh

British Virgin Islands 41
Audrey M Robertson
Conyers Dill & Pearman

Cayman Islands 45
Matthew Stocker
Conyers Dill & Pearman

England & Wales 50
Mark Bisset
Clyde & Co LLP

France 57
Edward Campbell
Stephenson Harwood AARPI

Germany 64
Ulrich Steppler and Katja Helen Brecke
Arnecke Sibeth Dabelstein

Greece 71
Stelios Stylianou and Mara Stylianou
Stylianou & Stylianou Law Office

Hong Kong 77
Tejaswi Nimmagadda and Nai Kwok
King & Wood Mallesons

India 82
Ashwin Ramanathan, Akansha Aggarwal and  
Rishiraj Baruah
AZB & Partners

Indonesia 88
Nurdin Adiwibowo and Putra Ariyavira
Ali Budiardjo, Nugroho, Reksodiputro

Israel 93
Charles B Gottlieb and Assi Talmor*
Gottlieb, Gera, Engel & Co Advocates

Italy 99
Laura Pierallini and Francesco Grassetti
Studio Pierallini

Japan 105
Katsu Sengoku and Kentaro Miyagi
Nishimura & Asahi

Kenya 111
Suzanne Muthaura, Christopher Kiragu and  
Kenneth Kimachia
MMAN Advocates

Lithuania 117
Gintautas Šulija
Šulija Partners Law Firm Vilnius

Malta 125
Tonio Grech
Dingli & Dingli Law Firm

Mexico 131
Javier Alegre and Carlos Campillo
Alegre, Calderón y Márquez Abogados

Netherlands 136
Jeroen Timmermans and Laetitia Kunst-den Teuling
Stek

Panama 142
Maria de Lourdes Marengo
Patton, Moreno & Asvat

Portugal 147
Luís Soares de Sousa*
Cuatrecasas

Russia 154
Victoria Bortkevicha and Anna Nikulina
Clifford Chance CIS Limited

Slovenia 160
Andrej Kirm and Sana Koudila
Kirm Perpar Law Firm Ltd

South Africa 166
Sean Craig Lederman
ENSafrica

Sweden 171
Fredrik Wilkens, Emma Stuart-Beck and Henrik Schön
Advokatfirman Vinge

© Law Business Research 2018



www.gettingthedealthrough.com  3

 CONTENTS

Switzerland 177
Frédéric Meyer, Raphaël Baeriswyl and Antoine Labaume
Meyer Avocats

United Arab Emirates 183
Shyamal Jeewoolall and Saïda Mehenni
Holman Fenwick Willan Middle East LLP

United States 191
Thomas A Zimmer
Vedder Price

© Law Business Research 2018



www.gettingthedealthrough.com  5

PREFACE

Getting the Deal Through is delighted to publish the fifth edition of 
Aviation Finance & Leasing, which is available in print, as an e-book and 
online at www.gettingthedealthrough.com.

Getting the Deal Through provides international expert analysis in 
key areas of law, practice and regulation for corporate counsel, cross-
border legal practitioners, and company directors and officers. 

Throughout this edition, and following the unique Getting the Deal 
Through format, the same key questions are answered by leading 
practitioners in each of the jurisdictions featured. Our coverage this 
year includes new chapters on British Virgin Islands, Greece, Hong 
Kong and Slovenia. 

Getting the Deal Through titles are published annually in print. 
Please ensure you are referring to the latest edition or to the online 
version at www.gettingthedealthrough.com.

Every effort has been made to cover all matters of concern to 
readers. However, specific legal advice should always be sought from 
experienced local advisers. 

Getting the Deal Through gratefully acknowledges the efforts of all 
the contributors to this volume, who were chosen for their recognised 
expertise. We also extend special thanks to the contributing editor, 
Mark Bisset of Clyde & Co LLP, for his continued assistance with this 
volume.

London
May 2018

Preface
Aviation Finance & Leasing 2018
Fifth edition

© Law Business Research 2018
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Kenya
Suzanne Muthaura, Christopher Kiragu and Kenneth Kimachia
MMAN Advocates

Overview 

1 Conventions

To which major air law treaties is your state a party? Is your 
state a party to the New York Convention of 1958?

Kenya is not a party to the Rome Convention (1933). Kenya is signatory 
to and has ratified the Chicago Convention (1944); it was ratified on 
1 May 1964 and came into effect on 31 May 1964. Kenya ratified the 
Geneva Convention (1948) on 15 January 1997 and it came into force 
on 15 April 1997.

Kenya ratified the Cape Town Convention (2001) on 13 October 
2006. The provisions of the Convention (including the Protocol) have 
been given effect by the International Interests in Aircraft Equipment 
Act 2013 (International Interests Act), which came into operation on 9 
March 2013.

Kenya is a party to the New York Convention on the Recognition 
and Enforcement of Foreign Arbitral Awards of 1958 following its 
accession on 10 February 1989.

2 Domestic legislation

What is the principal domestic legislation applicable to 
aviation finance and leasing?

The principal legislation is the Civil Aviation Act 2013 as amended. 
The Cape Town Convention has been given effect in Kenya by the 
International Interests Act.

3 Governing law

Are there any restrictions on choice-of-law clauses in 
contracts to the transfer of interests in or creation of security 
over aircraft? If parties are not free to specify the applicable 
law, is the law of the place where the aircraft is located or 
where it is registered the relevant applicable law?

There are no restrictions on choice-of-law clauses in contracts gen-
erally. The parties are free to agree on the law that is to govern their 
contractual rights and obligations and Kenyan courts will generally 
recognise and give effect to governing law and jurisdiction provisions 
in contracts.

However, decisions of the English courts are of persuasive value to 
the Kenyan courts. Accordingly, the Blue Sky case (Blue Sky One Limited 
and others v Mahan Air and another [2010] EWHC 631 (Comm)) could 
impact on the governing law for a mortgage over an aircraft. notwith-
standing that the contract may specify the laws of Kenya as the govern-
ing law. The Blue Sky case found that such a mortgage must be created 
in accordance with the domestic laws of the jurisdiction where the air-
craft is physically situated when the mortgage is executed, and if not, it 
may be declared void. Therefore, when taking a Kenyan law mortgage 
over an aircraft or effecting a sale of an aircraft governed by Kenyan 
law, it is recommended practice to ensure that the aircraft is physically 
located in Kenya or present in Kenyan airspace when the mortgage or 
sale instrument is executed.

Title transfer

4 Transfer of aircraft

How is title in an aircraft transferred? 

Title in an aircraft may effectively be transferred by a bill of sale. In 
submitting an application for aircraft registration to the civil authority, 
it is required that the applicant show evidence of ownership, and this is 
typically accepted to be in the form of a certified copy of the aircraft’s 
current bill of sale.

5 Transfer document requirements

What are the formalities for creating an enforceable transfer 
document for an aircraft? 

Although oral contracts are legally binding, they may be difficult to 
enforce. A bill of sale should be in writing and must be duly executed 
by the transferor with a statement that the aircraft is being transferred 
to the transferor absolutely, for sufficient consideration. It must be 
stamped with the requisite duty in accordance with the Stamp Duty Act 
(Chapter 480 of the Laws of Kenya) within 30 days of execution or, if 
executed outside Kenya, within 30 days of first being introduced into 
Kenya in order to be admissible as evidence in a Kenyan court. Failure 
to stamp a stampable instrument constitutes a criminal offence under 
said Act, punishable by fine. There is no requirement for the bill of sale 
to be notarised, legalised or apostilled. English is the official language 
of Kenya and while there is no legal requirement for translation of a bill 
of sale, from a practical perspective any document not in the English 
language may need to be translated if required for presentation in any 
formal capacity.

Registration of aircraft ownership and lease interests

6 Aircraft registry

Identify and describe the aircraft registry. 

The aircraft registry identifies the owner of an aircraft, and, if different 
from the owner, the operator. The body that is responsible for the reg-
istration of civil aircraft is known as the Kenya Civil Aviation Authority 
(KCAA), which maintains in its premises a register for this purpose. 
The KCAA does not maintain a specific engine register.

Kenya is currently not a party to any 83-bis arrangements.

7 Registrability of ownership of aircraft and lease interests 

Can an ownership or lease interest in, or lease agreement 
over, aircraft be registered with the aircraft registry? Are 
there limitations on who can be recorded as owner? Can an 
ownership interest be registered with any other registry? Can 
owners’, operators’ and lessees’ interests in aircraft engines 
be registered? 

An aircraft is eligible for registration in Kenya if owned by a citizen of 
Kenya, an individual citizen of a foreign state who is lawfully admit-
ted for residency in Kenya, a corporation lawfully organised and doing 
business in Kenya, or a government entity of Kenya, provided that the 
aircraft is not registered under the laws of any foreign country.
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In addition, a ‘qualified’ person shall be entitled to be the owner of 
a legal or beneficial interest in an aircraft registered in Kenya. Qualified 
persons are:
• the government of Kenya;
• citizens of Kenya or bona fide residents of Kenya;
• such other persons as the KCAA may approve, on condition that 

the aircraft is not used for commercial air transport, flying training 
or aerial work and such other conditions as the KCAA may specify; 
and

• bodies corporate, established under subject laws of Kenya, or 
established under and subject to the laws of such country as the 
KCAA may approve.

The rules on registration are contained in the Civil Aviation (Aircraft 
Nationality and Registration Marks) Regulations 2013. Subject to these 
Regulations, an aircraft shall not be registered or continue to be regis-
tered in Kenya where:
• the aircraft is registered outside of Kenya;
• an unqualified person is entitled as owner to any legal or beneficial 

interest in the aircraft or to any share therein;
• it would be inexpedient in the public interest for the aircraft to be 

or to continue to be registered in Kenya; or
• the aircraft does not qualify to be issued with a certificate of air-

worthiness as specified in the Civil Aviation (Airworthiness) 
Regulations 2013.

Despite the foregoing, an unqualified person who holds a legal or ben-
eficial interest in the aircraft, or a share therein and who resides or has 
a place of business in Kenya may obtain registration of an aircraft pro-
vided the KCAA is satisfied that the aircraft can be properly registered 
and provided that while registered, the aircraft is not used for the pur-
pose of commercial air transport operations or aerial work.

In addition, where an aircraft is leased or is the subject of a lease, 
charter or hire purchase agreement to a qualified person the KCAA 
may, whether or not an unqualified person is entitled as owner to a legal 
or beneficial interest therein, register the aircraft in the names of the 
parties to the charter or hire purchase agreement upon being satisfied 
that the aircraft may otherwise remain so registered during the contin-
uation of the lease, charter or hire-purchase agreement.

An ownership interest over an aircraft can be registered with the 
KCAA as described above. However, registration does not constitute 
proof of ownership of the particular aircraft as the Kenya civil aircraft 
register is not a register of legal ownership.

In addition to the details of the owner, in the case of a lease agree-
ment or financial arrangement, the KCAA will include the names and 
addresses of the lessee and lessor or the financier, as the case may be.

Interests in aircraft engines cannot be registered.
Ownership and leasehold interests over an aircraft object and 

falling under the Cape Town Convention may be registered at the 
International Registry.

8 Registration of ownership interests

Summarise the process to register an ownership interest. 

Form KCAA (L) 100 is completed and submitted in accordance with 
the Civil Aviation (Aircraft Nationality and Registration Marks) 
Regulations 2013 by the owner or on behalf of the owner. Upon review 
and approval of the supporting documentation, an authorisation pay-
ment slip is issued to allow for payment of the requisite fees (currently 
approximately US$150).

A certified copy of the aircraft’s current insurance certificate and 
the original Kenya Revenue Authority’s customs department’s certifi-
cate of clearance for aircraft must also be provided as part of the sup-
porting documents. Other supporting documents include evidence of 
title (bill of sale) and evidence of power of attorney of any signatory to 
the application.

Further guidance is available in the KCAA’s Advisory Circular 
CAA-AC-AWS001B of April 2013.

9 Title and third parties

What is the effect of registration of an ownership interest as to 
proof of title and third parties? 

The certificate of registration issued by the KCAA upon registration of 
an aircraft is not proof of the aircraft ownership or title. However, the 
certificate provides prima facie evidence of ownership of the particular 
aircraft.

For ownership interests registered under the International Registry, 
the buyer of an aircraft object will acquire an interest in the object subject 
to the interests registered at the time and interest in the aircraft object 
will be free from an unregistered interest even if the buyer has actual 
knowledge of such an interest. Registration gives notice to third parties 
of the existence of an interest and the first registration of an interest has 
priority over subsequent registrations and unregistered interests.

10 Registration of lease interests

Summarise the process to register a lease interest. 

In the case of a lease arrangement the KCAA will include the names and 
addresses of lessee and lessor on the register and on the certificate of 
registration. These details should be included in the application form 
KCAA (L) 100 that is submitted at the time of registering the aircraft. A 
certified copy of the lease agreement should accompany the application. 
An interest constituting an ‘international interest’ in an aircraft object 
under the Cape Town Convention is registrable on the International 
Registry.

11 Certificate of registration

What is the regime for certification of registered aviation 
interests in your jurisdiction? 

The Civil Aviation (Aircraft Nationality and Registration Marks) 
Regulations 2013 prescribe the requirements and process for registra-
tion of aviation interests. The KCAA will issue the certificate of registra-
tion with the following particulars:
• the serial number of the particular certificate;
• the certificate form number;
• the certificate of registration of aircraft number issued to the 

aircraft;
• the nationality and registration mark of the aircraft;
• the manufacturer’s name and designation of the aircraft;
• the aircraft serial number;
• the name and address of the owner or every person who is entitled 

as owner to a legal interest in the aircraft or a share therein;
• in the case of a lease agreement or financial arrangement, the 

names and addresses of lessee and lessor or as the case may be, the 
financier;

• the name or logo of the issuing authority; and
• the conditions with regard to which the aircraft is registered.

The KCAA will not issue a separate engine certificate of registration.

12 Deregistration and export

Is an owner or mortgagee required to consent to any 
deregistration or export of the aircraft? Must the aviation 
authority give notice? Can the operator block any proposed 
deregistration or export by an owner or mortgagee?

The KCAA requires an owner or a mortgagee whose interest has been 
included on the register and certificate of registration to consent to any 
deregistration of an aircraft.

If at any time after an aircraft has been registered in Kenya an 
unqualified person becomes entitled as owner to a legal or beneficial 
interest in the aircraft or share therein, the registration of the aircraft 
becomes void and the certificate of registration should be returned for 
cancellation.

If the aircraft is subject to an irrevocable deregistration and export 
request authorisation (IDERA) pursuant to the Cape Town Convention, 
the KCAA will require that the IDERA be revoked in writing by the 
authorised party named in the IDERA before deregistration.

The consent of a lessee is not required in relation to deregistration 
and export.
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13 Powers of attorney

What are the principal characteristics of deregistration and 
export powers of attorney? 

A deregistration power of attorney provided in Kenya will typically be 
irrevocable and executed as a deed. However, there is no mandatory 
requirement to provide the same. An irrevocable power of attorney will 
survive the grantor’s insolvency. Where a power of attorney is coupled 
with an interest given to secure a proprietary interest of the grantee of 
the power, or the performance of an obligation owed to the grantee, 
then so long as the grantee has that interest or the obligation remains 
undischarged, the power is irrevocable even in the case of the grantor’s 
insolvency.

14 Cape Town Convention and IDERA

If the Cape Town Convention is in effect in the jurisdiction, 
describe any notable features of the irrevocable deregistration 
and export request authorisation (IDERA) process. 

An IDERA may be issued by an aircraft’s operator in favour of an 
authorised party, typically the registered owner or a creditor. The 
IDERA must be in the form prescribed in the Protocol to the Cape Town 
Convention and the form must be lodged with the KCAA for acknowl-
edgment and countersigning by the Director General of the KCAA. The 
lodging of the IDERA is done based on an existing registered interest 
and will therefore be lodged after the certificate of registration for the 
aircraft has been issued. Notwithstanding the use of an IDERA, it is 
advisable to still maintain parallel powers of attorney for deregistration 
and export, as an IDERA is not a document that another government 
entity is obliged to recognise.

Security 

15 Security document (mortgage) form and content

What is the typical form of a security document over the 
aircraft and what must it contain? 

A mortgage is the typical form of security over an aircraft. Mortgages 
over an aircraft may be either legal or equitable mortgages.

In practice, aircraft mortgages are prepared based on the freedom 
of the parties to contract on the terms to be included. It is not required 
for a mortgage to state the maximum secured amount; however, for 
stamp duty purposes it is necessary to identify an amount secured. In 
order to comply with the International Interests Act, the aircraft mort-
gage is required to be in writing and relate to an identifiable aircraft 
object, and should enable the secured obligations to be determined.

 The official language of Kenya is English and mortgage documents 
will typically be drafted in this language. Under the Companies Act 
2015, the Registrar of Companies is permitted to refuse to accept any 
document lodged or submitted to it for registration in a language other 
than English.

16 Security documentary requirements and costs

What are the documentary formalities for creation of 
an enforceable security over an aircraft? What are the 
documentary costs? 

Stamp duty is payable on a security instrument within 30 days of execu-
tion of the document if executed in Kenya. If executed outside Kenya, 
the duty is payable within 30 days of the document subsequently being 
brought into the country. Failure to stamp a document renders the 
document inadmissible as evidence in a court of law. The rate of stamp 
duty depends on the particular instrument. For instance, stamp duty 
payable on a mortgage or an assignment by way of security is 0.1 per 
cent of the amount secured by the instrument.

Certified translations of security documents may be provided; 
however, most documents will typically be drawn in English.

17 Security registration requirements

Must the security document be filed with the aviation 
authority or any other registry as a condition to its effective 
creation or perfection against the debtor and third parties? 
Summarise the process to register a mortgagee interest. 

The KCAA does not maintain an aircraft mortgages registry. Kenya 
ratified the Geneva Convention in 1997, but a registry has not been 
established.

Pursuant to the Companies Act, the Registrar of Companies main-
tains a register of certain types of charges (including mortgages) cre-
ated by a company, including a charge on an aircraft owned by the 
company or in which it has a proprietorial interest. The registry enables 
parties to conduct searches and in so doing, identify any registered 
encumbrances on a company incorporated in Kenya and certain of its 
assets.

Subject to the following paragraphs, in order to perfect a security 
under the Companies Act, the stamped security document is presented 
for registration together with a completed form CR25. It is required 
that this is done within 30 days from the day of creation of the secu-
rity interest. If created outside Kenya, the charge must be presented for 
registration within 21 days of the day on which a copy of it could have 
been received in Kenya, if dispatched with due diligence. If not regis-
tered within the prescribed period, the charge will be void as against 
an administrator, liquidator or creditor upon insolvency. However, this 
does not affect the operation of the contract or obligation for repay-
ment of the money secured, which once the charge is void, immedi-
ately becomes payable.

Registration fees will vary depending on the amount secured by 
the charge.

Notwithstanding the provisions of the Companies Act, the 
International Interests Act provides that the requirement for registra-
tion of charges under the Companies Act shall not apply to a charge 
created after the commencement of the International Interests Act, 
on any aircraft objects falling within the scope of the Convention and 
the Protocol. Registration of a security interest in an aircraft under 
the Companies Act where the aircraft falls within the scope of the 
Convention and Protocol is therefore not mandatory for its enforce-
ment against any liquidator, administrator or creditor, but can none-
theless be effected at the option of the secured creditor.

If the security creates an international interest then registra-
tion is completed online at the International Registry following the 
International Registry regulations and procedures.

18 Registration of security

How is registration of a security interest certified? 

A certificate of the registration of a Mortgage is issued by the Registrar 
of Companies. The certificate does not indicate the rank or prior-
ity of the security interest and this will be determined by the date of 
registration.

19 Effect of registration of a security interest

What is the effect of registration as to third parties? 

A charge registered at the Companies Registry will take priority over all 
other unregistered charges or charges subsequently registered.

A search may be conducted over the specific company file at the 
Companies Registry to identify any registrable security interests reg-
istered against the company. In addition, a company is required to 
keep a register of charges and its creditors have the right to inspect the 
register.

Common law and statutory rights of lien or detention rights may 
take priority over a registered security interest (eg, a common law lien 
may be exercised by a repairer or maintenance facility that has not 
been paid and has possession of the aircraft or by the KCAA in respect 
of unpaid navigation charges).

Where there is a registration of a security interest at the 
International Registry, the security will take priority in accordance with 
the Cape Town Convention provisions.
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20 Security structure and alteration

How is security over aircraft and leases typically structured? 
What are the consequences of changes to the security or its 
beneficiaries? 

Security over an aircraft is either by way of a mortgage or, in the case of 
an aircraft lease, a grant of assignment over the rent proceeds. In both 
instances, a financier will typically require the mortgagor or lessee to 
also grant an assignment over the insurance proceeds. Under Kenyan 
law the concept of a security trustee is recognised and a mortgage may 
be granted in favour of and made in the name of a security trustee acting 
on behalf of the beneficiaries.

A security trustee can hold a security in its name for a changing 
group of beneficiaries without affecting the security, as the security 
would have been registered in its name without reference to the under-
lying beneficiaries. The security trustee will exercise all rights available 
to a mortgagee under a mortgage.

A new financier’s interest should be included in the register with 
KCAA and noted on the aircraft certificate of registration.

21 Security over spare engines

What form does security over spare engines typically take and 
how does it operate? 

A mortgage may be created over a spare engine in the same way it is 
created over an aircraft. See question 17 regarding the registration of 
security interests pursuant to the Companies Act and the Cape Town 
Convention.

Kenya adopts the English common law principle of accession that 
if any property receives an accession by natural or artificial means, the 
original owner is entitled, by his or her right of possession, to the prop-
erty in its improved state.

It is common practice in security documents to define the aircraft 
as including all engines installed periodically. To avoid a dispute, it is 
advised that the owner of an aircraft or other security holder expressly 
recognise third-party ownership or legal interests in an engine, and 
undertake that it will not claim an interest in an engine.

Enforcement measures

22 Repossession following lease termination

Outline the basic repossession procedures following lease 
termination. How may the lessee lawfully impede the owner’s 
rights to exercise default remedies? 

Kenyan law permits a lessor to exercise self-help remedies subject to the 
terms of a lease without necessarily applying for a court order. In such 
instances, a lessee can accede to a lessor’s request to return or surrender 
the aircraft. Alternatively, if the lessor can gain access to the aircraft, the 
lessor can proceed with repossession.

 In the event a lessee is not cooperative, a lessor can apply to the 
High Court for an order to repossess or sell the aircraft, or both. In prin-
ciple, the lessee is to be served with the court application; however, if 
the lessor is of the opinion that the aircraft is at risk (cannibalisation of 
engines or parts, or removal of the aircraft from the jurisdiction), an 
ex parte application can be made to the court on an urgent basis, and 
orders granted to repossess the aircraft. In either of the cases, the les-
sor shall need to notify the KCAA of the termination of lease and of its 
intention to exercise its right to re-register the aircraft, or deregister and 
export the aircraft from Kenya.

The lessor’s rights to repossess can be impeded by a lessee by apply-
ing to the courts for injunctive orders to prevent repossession of the air-
craft by a lessor or orders for the restoration of the repossessed aircraft.

23 Enforcement of security

Outline the basic measures to enforce a security interest. 
How may the owner lawfully impede the mortgagee’s right to 
enforce?

The enforcement by a creditor of its interest can be achieved by the 
voluntary surrender of the aircraft by the owner, or by a creditor either 
exercising self-help remedies or obtaining such court orders that allow 
for the enforcement of the rights subject to the terms of a security 

agreement. Under a mortgage, the remedies available are typically the 
repossession and sale of the aircraft.

Where there is a registered international interest, the remedies 
available to a creditor under the Cape Town Convention are as follows:
• taking possession or control of the aircraft;
• the selling or granting of a lease; or
• collecting and receiving income arising from the management or 

use of the aircraft.

The above remedies can be exercised without necessarily going to 
court. However, it is generally prudent for a creditor to obtain a court 
order to minimise the risk of any subsequent action that an owner can 
take as a result of a creditor exercising their rights (eg, a creditor being 
subject to a claim for trespass by the owner or an aggrieved third party). 
It is standard practice for a security agreement to grant a creditor a right 
of egress but such a right is limited to an owner’s property; conversely, 
a court order grants the same right of egress and can on application 
extend this right to such premises not captured by the provisions of a 
security agreement.

In addition, the Consumer Protection Act 2012 requires the holder 
of a security interest in a security agreement incidental to an agreement 
in respect of which delivery, performance or payment in full is not made 
when the parties enter the agreement, to obtain the leave of the court 
when the debtor has paid two-thirds or more of its payment obligations 
thereunder, in order to repossess or sell the aircraft. The court shall in 
such an instance use its own discretion to either deny or grant leave or 
grant leave subject to terms and conditions the court advises.

A mortgagee can seek additional court orders to authorise or com-
pel the assistance of the police or such other public entities deemed 
necessary by it to obtain the relief sought. An ex parte detention order 
can be also obtained to detain the aircraft, but such orders are issued 
on the grounds that there is an immediate or imminent risk to the air-
craft departing the court’s jurisdiction. Equally under the court process, 
provided an owner can satisfy the legal requirements for the grant of 
injunctive orders, a court may provide injunctive orders to restrain a 
mortgagee from exercising its power of sale, repossession or leasing of 
the aircraft pending determination of the substantive suit.

Where the security interest is a registered international interest, 
in the event an owner is insolvent and the insolvency is a default event 
under a mortgage, the International Interests Act, provides that the 
owner or a receiver or administrator of the owner has a period of 60 
days within which to give possession of the aircraft to the mortgagee.

24 Priority liens and rights

Which liens and rights will have priority over aircraft 
ownership or an aircraft security interest? If an aircraft can 
be taken, seized or detained, is any form of compensation 
available to an owner or mortgagee? 

Under Regulation 6(1) of the Civil Aviation (Regulatory Fees and 
Charges for Air Navigation Services) Regulations 2014, the Director-
General of the KCAA, or any person authorised by him or her in writing, 
may detain any aircraft whose owner has refused or neglected to pay the 
prescribed charges payable.

Repairers who have undertaken work on an aircraft may have a lien 
over the aircraft and a lienholder subject to any existing contract and 
statute, can exercise a power of sale.

Under the Insolvency Act 2015, certain debts shall have priority over 
all other claims, including those of secured creditors. In summary, these 
are:
• first, costs related to the administration of the liquidation (includ-

ing fees of the liquidator or trustee, legal and court fees to institute 
insolvency proceeds and the preservation of assets);

• second, employee wages and dues, tax dues deducted from 
employee income, as well as court and tribunal fees in relation to 
employer and employee disputes; and

• third, taxes due on a company such as corporate and withholding 
tax, along with customs and excise tax.

In addition, Kenya made a declaration under article 39(1)(a) of the Cape 
Town Convention that the following rights and interests shall have pri-
ority over a registered international interest ‘whether in or outside insol-
vency proceedings’:
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• payments due to workers arising out of employment relations;
• liens created by repairers on objects in their possession;
• liens created by bailees on objects in their possession; and
• taxes, duties and levies due to the government.

Kenya also made a declaration under article 39(1)(b) of the Convention 
that nothing in the Cape Town Convention shall affect the right of a 
state or state entity, intergovernmental organisation or other private 
provider of public services to arrest or detain an object under the laws 
of that state for payment of amounts owed to such entity, organisation 
or provider directly relating to those services in respect of that object 
or another object.

Seizure, confiscation and requisition
Under the Kenya Defence Forces Act 2012, an officer of the defence 
forces may, if necessary in the interests of defence or public safety, 
issue a requisition. In such an occurrence, the owner (or operator if 
leased) shall be entitled to payment for the use of the aircraft, any 
damage caused (except a total loss or damage attributable to fair wear 
and tear) and, in the event of total loss, the value of the aircraft imme-
diately preceding the occurrence of the loss.

There are also powers given to the president under sections 3 and 
4(2)(g) of the Preservation of Public Security Act (Chapter 57 of the 
Laws of Kenya) to publish regulations for the preservation of public 
security, which may make provision for the compulsory acquisition, 
requisition, control or disposition of any movable property. No regula-
tions of this nature have been published as at this time.

Additionally, an aircraft can be confiscated or forfeited if it is 
used in the commission of an offence, pursuant to section 47 of the 
Narcotics Drugs and Psychotropic Substances Act, 1994. A notice of 
seizure is granted to the owner. In the event the owner is convicted, 
a notice shall be published and a party with a security interest in the 
aircraft shall thereafter have 30 days to apply to the High Court for 
relief, failure of which all interests shall be void upon a final order 
being made by the court.

Taxes and payment restrictions

25 Taxes

What taxes may apply to aviation-related lease payments, 
loan repayments and transfers of aircraft? How may tax 
liability be lawfully minimised? 

Income tax
Pursuant to section 35(1)(c) of the Income Tax Act (Chapter 470 of 
the Laws of Kenya), there is no obligation to deduct and withhold tax 
from any payments of rent for aircraft or aircraft engines made to a 
non-resident person not having a permanent establishment in Kenya. 
However, any payment of interest (whether on a loan repayment or in 
any other manner) is subject to withholding tax, at the rate of 15 per 
cent for payments to both a resident and to a non-resident person not 
having a permanent establishment in Kenya. A permanent establish-
ment is defined as a fixed place of business in which that person car-
ries on business. Gross-up provisions are effective and are in practice 
included in cross-border leases where the lessee or sublessee is a 
Kenyan entity.

VAT
The hiring, leasing and chartering of aircraft are currently exempt 
under the VAT Act 2013; accordingly, payments for these services do 
not attract VAT.

Stamp duty
A transfer of an aircraft is effected by a bill of sale. A bill of sale may be 
assessed for stamp duty as a ‘conveyance’, which attracts stamp duty 
at the rate of 2 per cent of the transfer amount. As it is not necessary 
to pay the stamp duty unless the original instrument is brought into 
Kenya and the original bill of sale is not normally required for the pro-
cess of aircraft registration, this liability can be minimised by execut-
ing and retaining the bill of sale outside the jurisdiction. However, a 
stampable instrument must be stamped in order to be admissible as 
evidence in a Kenyan court and if it is executed outside Kenya, this 
must be done within 30 days of first being introduced into Kenya. 

Failure to stamp a stampable instrument within the statutory timelines 
constitutes a criminal offence under the Stamp Duty Act, punishable 
by fine.

26 Exchange control 

Are there any restrictions on international payments and 
exchange controls in effect in your jurisdiction? 

There are currently no exchange controls in Kenya and no restrictions 
apply to international payments except a requirement by the Central 
Bank of Kenya that, for any amount above US$10,000, information 
should be provided by either the recipient or by the sender, or both, to 
support the authenticity of the transaction. The remitting or receiving 
local bank shall make the enquiries on behalf of the Central Bank of 
Kenya and shall submit documents reflecting or supporting the trans-
action (eg, a copy of an aircraft purchase and sale agreement, escrow 
agreement).

27 Default interest

Are there any limitations on the amount of default interest 
that can be charged on lease or loan payments?

There are no prescribed limitations set on the amount of default inter-
est that can be charged on a lease or loan payments. However, a Kenyan 
court might not give effect to any of the provisions of a lease or loan 
agreement providing for the payment by the borrower or lessee of inter-
est on overdue amounts if the amount expressed as being payable were 
a penalty, or in the nature of a penalty.

28 Customs, import and export

Are there any costs to bring the aircraft into the jurisdiction or 
take it out of the jurisdiction? Does the liability attach to the 
owner or mortgagee?

Aircraft of any weight are currently exempt from import VAT under 
the VAT Act. Under the Miscellaneous Fees and Levies Act 2016, air-
craft are also exempt from the 2 per cent import declaration fee paid on 
all goods imported into Kenya for home use. Pursuant to section 8(2) 
of the Miscellaneous Fees and Levies Act, a railway development levy 
of 1.5 per cent of the customs value of the aircraft shall be paid by the 
importer of an aircraft for home use at the time of entering the aircraft 
into the country. Upon confirming the payment of the tax and levies, the 
Customs Services Department of the Kenya Revenue Authority issues 
an importer with a customs clearance certificate.

There is no duty payable on the export of an aircraft.

Insurance and reinsurance

29 Captive insurance

Summarise any captive insurance regime in your jurisdiction 
as applicable to aviation. 

Pursuant to Regulation 5 of the Civil Aviation (Insurance) Regulations 
2009, aircraft registered in Kenya are required to be issued with a certifi-
cate of insurance by a company registered in Kenya under the Insurance 
Act to carry on aviation insurance business. However, the Regulations 

Update and trends

The Kenyan Government has initiated the process to overhaul the 
existing Civil Aviation Act regulations relating to aviation licensing, 
operation, safety and security. At the time of writing, the expected 
32 regulations had not been published. It is projected that by the 
end of May or mid-June 2018 that all new regulations will have been 
published and in force. From a review of the draft regulations, we 
do not anticipate that the new regulations will substantively change 
our responses in this chapter.

On 13 October 2017, the Civil Aviation (Remote Piloted Aircraft 
Systems) Regulations, 2017 (Drone Regulations) were passed to 
provide for the licensing, regulation and use of remotely piloted 
aircraft systems, also known as unmanned aerial vehicles or drones. 
These regulations have paved the way for the commercial use of 
drones in Kenya.
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permit the Commissioner of Insurance to approve the issuance of insur-
ance policies by any other insurer.

30 Cut-through clauses

Are cut-through clauses under the insurance and reinsurance 
documentation legally effective? 

There are no statutory restrictions on cut-through provisions and they 
are considered legally effective and subject to principles of the laws of 
contract.

31 Reinsurance

Are assignments of reinsurance (by domestic or captive 
insurers) legally effective? Are assignments of reinsurance 
typically provided on aviation leasing and finance 
transactions?

Assignment of reinsurances are considered legally effective.

32 Liability 

Can an owner, lessor or financier be liable for the operation of 
the aircraft or the activities of the operator?

Apart from the circumstances of strict liability in relation to an owner, 
discussed in question 33, Kenya does not create a regime for strict liabil-
ity for parties without operational control of an aircraft.

33 Strict liability

Does the jurisdiction adopt a regime of strict liability for 
owners, lessors, financiers or others with no operational 
interest in the aircraft?

Under section 59(2) of the Civil Aviation Act, the owner of an aircraft 
shall be held strictly liable for material loss and damage caused by the 
aircraft to a third party or property, unless the loss or damage was con-
tributed by negligence of the person by whom it was suffered. Where 
such material loss or damage is caused in circumstances in which dam-
ages are recoverable in respect of such loss or damage by virtue only of 
section 59(2) and a legal liability is created in some person other than the 
owner to pay damages in respect of such loss or damage, the owner shall 
be entitled to be indemnified by that other person against any claim in 
respect of such loss or damage. Pursuant to section 59(3), where the air-
craft has been demised, let or hired for a period exceeding 14 days and 
during such time the owner had no operational control over the aircraft, 
the liability under section 59(2) shall be borne by the person to whom 
the aircraft has been demised, let or hired.

34 Third-party liability insurance

Are there minimum requirements for the amount of third-
party liability cover that must be in place?

The Civil Aviation (Insurance) Regulations require a commercial air-
craft to carry insurance in respect of passenger liability, cargo, baggage 
and mail risks. In addition, it also states that no person shall fly or cause 
or permit any other person to fly an aircraft, unless they have an insur-
ance policy that covers third-party risks, which, as per the Regulations, 
has a set minimum of approximately US$600,000.
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